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A.L.R. Library 


Sufficiency of evidence to support grant of summary judgment in will probate or contest proceedings, 53 A.L.R.4th 561 





The question of the availability of summary judgment procedure and the propriety of granting summary judgment in will probate 
or contest proceedings has arisen in a number of cases. In some cases, the courts, while recognizing that such procedure might 


be applicable in certain instances, have held that it was not available under the circumstances considered! while in other cases, 


it has been ruled available and applicable.” 


CUMULATIVE SUPPLEMENT 
Cases: 


While rare, summary judgment in a contested probate proceeding is appropriate where a petitioner establishes a prima facie 
case for probate and the objectant does not raise any factual issues regarding testamentary capacity, execution of the will, undue 
influence, or fraud. Matter of Estate of Dralle, 192 A.D.3d 1239, 143 N.Y.S.3d 699 (3d Dep't 2021). 


Medical records indicating that testator had dementia and memory loss did not negate showing, on motion for summary judgment 
in probate proceeding, that she had testamentary capacity at the time will was executed. In re Romano, 137 A.D.3d 922, 27 
N.Y.S.3d 86 (2d Dep't 2016). 
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Any error in trial court's denial of son's motion for summary judgment, seeking to declare testator father had competency to make 
contested will, was rendered harmless by jury's subsequent finding that will did not constitute father's last will and testament; 
son's summary judgment motion contained contradictory statements about father's competency, and son's failure to provide full 
transcript of jury trial required appellate court to presume regularity of the proceedings, including the presumption that the 
factual issues involved in summary judgment were fairly and adequately addressed at trial. Schaefer v. Bolog, 2018-Ohio-1337, 
109 N.E.3d 706 (Ohio Ct. App. 7th Dist. Mahoning County 2018). 
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Footnotes 

l Dobbs v. Doblitz, 425 So. 2d 1207 (Fla. Dist. Ct. App. 4th Dist. 1983); Melican v. Parker, 283 Ga. 253, 657 
S.E.2d 234 (2008); Ariola's Estate v. Ariola, 69 Ill. App. 3d 158, 25 Ill. Dec. 388, 386 N.E.2d 862 (1st Dist. 
1979); In re Succession of Fisher, 970 So. 2d 1048 (La. Ct. App. Ist Cir. 2007). 

2 Arrington v. Working Woman's Home, 368 So. 2d 851 (Ala. 1979) (no evidence to raise a presumption of 
undue influence); Kelly v. Kelly, 304 Minn. 237, 229 N.W.2d 526 (1975) (no genuine issue of fact as to 
fraud and misrepresentation); Boone v. Nelson's Estate, 264 N.W.2d 881 (N.D. 1978) (insufficient showing 
that there was a genuine issue for trial). 
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